Employment and Training Administration, Labor

this subpart, but is not a substantial
violation.

[62 FR 20507, June 1, 1987, as amended at 71
FR 35519, June 21, 2006]

§655.111 Petition for higher meal
charges.
(a) Filing petitions. Until a new

amount is set pursuant to this para-
graph (a), the OFLC Administrator
may permit an employer to charge
workers up to $6.58 for providing them
with three meals per day, if the em-
ployer justifies the charge and submits
to the OFLC Administrator the docu-
mentation required by paragraph (b) of
this section. In the event the employ-
er’s petition for a higher meal charge is
denied in whole or in part, the em-
ployer may appeal such denial. Such
appeals shall be filed with the Chief
Administrative Law Judge. Adminis-
trative law judges shall hear such ap-
peals according to the procedures in 29
CFR part 18, except that the appeal
shall not be considered as a complaint
to which an answer is required. The de-
cision of the administrative law judge
shall be the final decision of the Sec-
retary. Each year the maximum charge
allowed by this paragraph (a) will be
changed by the same percentage as the
twelve-month percent change for the
Consumer Price Index for all Urban
Consumers for Food between December
of the year just concluded and Decem-
ber of the year prior to that. The an-
nual adjustments shall be effective on
the date of their publication by the
OFLC Administrator as a notice in the
FEDERAL REGISTER. However, an em-
ployer may not impose such a charge
on a worker prior to the effective date
contained in the OFLC Administrator’s
written confirmation of the amount to
be charged.

(b) Required documentation. Docu-
mentation submitted shall include the
cost of goods and services directly re-
lated to the preparation and serving of
meals, the number of workers fed, the
number of meals served and the num-
ber of days meals were provided. The
cost of the following items may be in-
cluded: Food; Kkitchen supplies other
than food, such as lunch bags and soap;
labor costs which have a direct relation
to food service operations, such as
wages of cooks and restaurant super-
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visors; fuel, water, electricity, and
other utilities used for the food service
operation; and other costs directly re-
lated to the food service operation.
Charges for transportation, deprecia-
tion, overhead and similar charges may
not be included. Receipts and other
cost records for a representative pay
period shall be available for inspection
by the OFLC Administrator for a pe-
riod of one year.

§655.112 Administrative review and de
novo hearing before an administra-
tive law judge.

(a) Administrative review—(1) Consider-
ation. Whenever an employer has re-
quested an administrative review be-
fore an administrative law judge of a
decision not to accept for consideration
a temporary alien agricultural labor
certification application, of the denial
of a temporary alien agricultural labor
certification, or of a penalty under
§6565.110 of this part, the OFLC Admin-
istrator shall send a certified copy of
the ETA case file to the Chief Adminis-
trative Law Judge by means normally
assuring next-day delivery. The Chief
Administrative Law Judge shall imme-
diately assign an administrative law
judge (which may be a panel of such
persons designated by the Chief Admin-
istrative Law Judge from the Board of
Alien Labor Certification Appeals es-
tablished by part 656 of this chapter,
but which shall hear and decide the ap-
peal as set forth in this section) to re-
view the record for legal sufficiency.
The administrative law judge shall not
remand the case and shall not receive
additional evidence.

(2) Decision. Within five working days
after receipt of the case file the admin-
istrative law judge shall, on the basis
of the written record and after due con-
sideration of any written submissions
submitted from the parties involved or
amici curiae, either affirm, reverse, or
modify the OFLC Administrator’s de-
nial by written decision. The decision
of the administrative law judge shall
specify the reasons for the action
taken and shall be immediately pro-
vided to the employer, OFLC Adminis-
trator, and DHS by means normally as-
suring next-day delivery. The adminis-
trative law judge’s decision shall be the
final decision of the Secretary and no
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further review shall be given to the
temporary alien agricultural labor cer-
tification application or the temporary
alien agricultural labor certification
determination by any DOL official.

(b) De movo hearing—(1) Request for
hearing; conduct of hearing. Whenever
an employer has requested a de nmovo
hearing before an administrative law
judge of a decision not to accept for
consideration a temporary alien agri-
cultural labor certification applica-
tion, of the denial of a temporary alien
agricultural labor certification, or of a
penalty under §655.110 of this part, the
OFLC Administrator shall send a cer-
tified copy of the case file to the Chief
Administrative Law Judge by means
normally assuring next-day delivery.
The Chief Administrative Law Judge
shall immediately assign an adminis-
trative law judge (which may be a
panel of such persons designated by the
Chief Administrative Law Judge from
the Board of Alien Labor Certification
Appeals established by part 6566 of this
chapter, but which shall hear and de-
cide the appeal as set forth in this sec-
tion) to conduct the de movo hearing.
The procedures contained in 29 CFR
part 18 shall apply to such hearings, ex-
cept that:

(i) The appeal shall not be considered
to be a complaint to which an answer
is required,

(ii) The administrative law judge
shall ensure that, at the request of the
employer, the hearing is scheduled to
take place within five working days
after the administrative law judge’s re-
ceipt of the case file, and

(iii) The administrative law judge’s
decision shall be rendered within ten
working days after the hearing.

(2) Decision. After a de novo hearing,
the administrative law judge shall ei-
ther affirm, reverse, or modify the
OFLC Administrator’s determination,
and the administrative law judge’s de-
cision shall be provided immediately to
the employer, OFLC Administrator,
and DHS by means normally assuring
next-day delivery. The administrative
law judge’s decision shall be the final
decision of the Secretary, and no fur-
ther review shall be given to the tem-
porary alien agricultural labor certifi-
cation application or the temporary
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alien agricultural labor certification
determination by any DOL official.

[62 FR 20507, June 1, 1987, as amended at 59
FR 41876, Aug. 15, 1994; 71 FR 35519, June 21,
2006]

§655.113 Job Service Complaint Sys-
tem; enforcement of work contracts.

Complaints arising under this sub-
part may be filed through the Job
Service Complaint System, as de-
scribed in 20 CFR part 658, subpart E.
Complaints which involve worker con-
tracts shall be referred by the local of-
fice to the Employment Standards Ad-
ministration for appropriate handling
and resolution. See 29 CFR part 501. As
part of this process, the Employment
Standards Administration may report
the results of its investigation to ETA
for consideration of employer penalties
under §655.110 of this part or such other
action as may be appropriate.

Subpart C—Labor Cerlification
Process for Logging Employ-
ment and Non-H-2A Agricul-
tural Employment

SOURCE: 43 FR 10313, Mar. 10, 1978, unless
otherwise noted.

§655.200 General description of this
subpart and definition of terms.

(a) This subpart applies to applica-
tions for temporary alien agricultural
labor certification filed before June 1,
1987, and to applications for temporary
alien labor certification for logging
employment.

(b) An employer who desires to use
foreign workers for temporary employ-
ment must file a temporary labor cer-
tification application including a job
offer for U.S. workers with an appro-
priate State Workforce Agency. The
employer should file an application a
minimum of 80 days before the esti-
mated date of need for the workers. If
filed 80 days before need, sufficient
time is allowed for the 60-day recruit-
ment period required by the regula-
tions and a determination by the OFLC
Administrator as to the availability of
U.S. workers 20 days before the date of
need. Shortly after the application has
been filed, the OFLC Administrator
makes a determination as to whether
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